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CLAIM NO   [                    ] 

IN THE HIGH COURT OF JUSTICE           

BUSINESS AND PROPERTY COURTS  

OF ENGLAND AND WALES 

BUSINESS LIST (ChD) 

B E T W E E N : 

JANHILL LIMITED 

Claimant 

and 

 

(1) CLYDESDALE BANK PLC 

(2) NATIONAL AUSTRALIA BANK LIMITED 

(a company incorporated in Australia) 

Defendants 

____________________________________ 

SHORT-FORM POINTS OF CLAIM 

___________________________________ 

Introduction 

1. Defined terms used in these short-form Points of Claim are as defined in the Master 

Particulars of Claim (“MPOC”).  

2. These short-form Points of Claim supplement the MPOC. The MPOC state the basis 

for: 

2.1. the Claimant’s claims against the Bank and NAB arising out of the Statements;  

2.2. the allegations that the Statements were false; 

2.3. the allegations of deceit, negligence, breach of contract, misrepresentation and 

unjust enrichment made against the Bank and/or NAB. 
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Part A The background to the TBLs 

The Claimant 

3. The Claimant is a property investment company (Company Number 01418370).   

4. At all material times: 

4.1. The Claimant was a family business and had a mixed portfolio of light 

industrial and office accommodation let on predominantly short term leases to 

SME businesses. 

4.2. The Claimant banked with the Bank’s Northwich branch. 

4.3. The individuals who represented the Claimant in its dealings with the Bank and 

NAB were Mr Robert Gittins (“RG”), Mr Gittins’ sister Claire Sutton and her 

husband, Michael Sutton. 

5. Prior to its entry into the TBLs referred to below, the Claimant (which had banked 

with Yorkshire Bank since 1996) had always borrowed on variable rate terms (base 

rate plus a margin between 1.25% and 1.5%). 

 

The TBLs 

6. In late 2002, the Claimant wanted to borrow funds for the purchase of a property 

known as Waterside Mill and the Bank recommended that the Claimant enter into a 

TBL.  

7. The specific product which was recommended to the Claimant was a FRL. The 

Claimant was also told it had to “fix” an existing variable rate loan which the 

Claimant had entered into in March 2002 in order to obtain the new funding.  

8. Between 2002 and 2008, the Claimant entered into seven TBLs (which were all FRLs) 

with the Bank in a total sum of c. £5.2 million, for purposes of property acquisitions 

and refinancing.  

9. At all times, on the telephone calls with NAB Employees when the proposed Fixed 

Rates for the TBLs were agreed, the NAB Employees concerned described the Fixed 

Rate to the Claimant as a “market rate” or “today’s rate” or stated that the rate 
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previously quoted had increased because “the markets had changed” (or words to that 

effect). 

10. The original loan amounts and original TBL reference numbers were: 

a) TBLIFIR00800: £995,000  

b) TBLIFX00802: £500,000 

c) TBLFIR02279: £1,028,000  

d) TBLIFX02302: £106,000  

e) TBLIFX03251:  £1,000,000  

f) TBLIFX04578: £325,000 

g) TBLIFX06766:   £1,311,213  

(together, the “TBLs”) 

11. As far as RG recalls, the Claimant was, on occasion, provided with Standard Terms 

for certain of the TBLs. 

12. Several of these TBLs were subsequently re-structured as pleaded below. 

 

2009-2011 Margin increases 

13. By an email to the Claimant from Mr Dean Smith, a Corporate Partner in the Bank’s 

Financial Solutions Centre (“DS”) dated 7 October 2009, the Bank stated that the 

Margins on the TBLs were too low and that the overall rate on this borrowing should 

now be in the region of 2% “over LIBOR”.  

14. Following this email, the Claimant was forced to accept Margin increases on the 

TBLs. The Margins increased from an original level of 1.125/1.25% to 1.9% in 2009, 

with further increases to 3.25% in 2011.  

15. References below to the TBLs are to the TBLs as restructured to include the Margin 

increases.  

 

Break Cost Statements in 2011-2014 



4 

 

16. By an email to the Claimant dated 1 March 2011, DS stated that the Break Costs on 

the TBLs would be a total of £451,949 and that Mark Moor of NAB (“MM”) had told 

DS that there was little scope for amending the TBLs without incurring Break Costs.  

17. The Claimant was very surprised by these Alleged Break Costs and could not afford 

to refinance the TBLs in March 2011.  

18. The financial pressure created by the high Fixed Rates resulted in the redundancy of 

two of the Claimant’s staff members (Julie Timmins and Karl Astle) in May 2011 and 

June 2011 respectively, and the Claimant's directors’ salaries had to be reduced. 

19. On 3 August 2011, DS sent an email to the Claimant stating: 

"I recognise that the amortisation of both the existing loans and the final facility (due 

to commence in October 2012) are soaking up a lot of cash ..– whilst the possible 

breaking and re-structuring of some of the facilities would free up some additional 

headroom, it is felt that the breakage costs are too prohibitive at the present time and 

that we should allow the loan structures and amortisations to stay as intended, at 

least for the time being." 

20. By a further email to the Claimant dated 9 August 2011, DS stated that the Break 

Costs on the various loans were a total sum of £619,322. 

21. The Claimant discussed refinancing the TBLs with the Co-operative Bank in March 

and April 2011 and with HSBC in October 2012, but was unable to refinance the 

TBLs with either of these lenders due to the Alleged Break Costs. 

22. By an email to the Claimant dated 18 November 2011, DS stated that the “option of 

potentially breaking the loans” was a “non starter due to breakage costs”. 

23. In 2013, the Claimant’s account was transferred to NAB's UK Commercial Real 

Estate Group in Leeds. The Claimant’s new manager was Phil Cooper, a Manager in 

the NAB UK Commercial Real Estate Group (“PC”). The Claimant’s present 

understanding is therefore that, from 2013, NAB was the contractual counterparty to 

the TBLs in place of the Bank and assumed the Bank’s duties and obligations under 

the TBLs and that all payments made under the TBLs were made to NAB and not to 

the Bank.  If NAB contends otherwise, the Claimants will as necessary amend these 

short-form Points of Claim accordingly.  
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24. In an email dated 9 January 2013, PC stated that “the Bank has no appetite to waiver 

breakage costs”. 

25. The Claimant therefore had no option but to continue making Fixed Rate payments 

under the TBLs. 

26. In an email dated 4 October 2013, PC set out two options to either partially or 

completely break the hedged TBLs and stated “…we will have to break one of your 

hedged deals. The loan we discussed currently has a break fee of £14,884, so a partial 

break on that will reduce the capital payments…”.  

27. On 11 December 2013, the Claimant paid NAB £11,535 as partial Alleged Break 

Costs. Reference is made to paragraph 34 below. 

28. On 3 January 2014, the Claimant sent an email to PC seeking PC’s view on a 

refinancing proposal which included the partial payment of the Alleged Break Costs.  

In response, PC stated that he had spent some time going through the proposal and 

had referred the request to his 'Credit Partner' who would have to agree to any 

proposal and that breaking the TBLs would “incur substantial costs”. 

29. On 7 January 2014, PC provided the Claimant with updated Alleged Break Costs 

figures, which now totalled £390,781 across six TBLs.  

30. On 21 March 2014, the Claimant paid NAB £17,750 as partial Alleged Break Costs. 

Reference is made to paragraph 34 below.  

31. On 27 June 2014, PC sent the Claimant a further email with updated Alleged Break 

Costs across five TBLs of £306,244.  On 22 July 2014, PC sent the Claimant a further 

email which stated that if the Claimant wished to repay 25% of the loans, it would “in 

rough terms” incur 25% of the Alleged Break Costs. 

32. The Claimant, again, had no choice but to continue to service the remaining TBLs 

given the prohibitive amount of the break costs. The Claimant continued to make 

refinancing proposals which included partial payment of the Alleged Break Costs. 

33. In 2014, the Claimant agreed with NAB that the Claimant would pay the Alleged 

Break Costs for the remaining TBLs which would be refinanced by way of a variable 

rate loan.  

34. The Claimant paid Alleged Break Costs in a total sum of £322,645 as follows:  
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TBL Number Alleged Break Cost  Payment Date 

TBLIFX00802 (as restructured)  £11,535 11 December 2013 

TBLIFIR00800 (as restructured) £17,750 21 March 2014 

TBLIFX02302 £4,100 12 September 2014  

TBLFIR02279 (as restructured) £85,320 3 October 2014 

TBLIFX03251 (as restructured) £64,950 3 October 2014 

TBLIFX04578 £38,370 3 October 2014 

TBLIFX06766 £100,620 3 October 2014 

TOTAL £322,645  

 

35. If the Claimant had been able to refinance on 1 March 2011: 

35.1. The Claimant would not have had to sell certain of its properties (4-6 Charter 

Way, The Green (Belgreen House), 1 Mill Lane, 3-5 Mill Lane and 2, 4 and 6 

Broken Banks) (“the Properties”); and 

35.2. The Claimant would have been able to undertake development and conversion 

projects. 

36. On 24 May 2016, the Claimant entered into a settlement agreement with the Bank in 

relation to a mis-selling complaint concerning TBLIFX09870. For the avoidance of 

doubt, that settlement agreement is only relevant to TBLIFX09870. Further, even if 

that settlement agreement covered the claims set out below (insofar as those claims 

concern TBLIFX09870) (which is denied, as the settlement agreement was a 

settlement only of any cause of action arising out of the mis-selling complaint and not 

the claims pleaded in these proceedings), the Claimant is not bound by the settlement 

agreement with the Bank: 

36.1. The settlement agreement was induced by the Bank’s statements to the 

Claimant that the Alleged Break Cost of £85,320 was properly chargeable under 

TBLIFX09870.  

36.2. For the reasons pleaded in paragraphs 17-20 of the MPOC, those statements 



7 

 

were false. 

36.3. In the premises, the Claimant is entitled to rescind, and does rescind, the 

settlement agreement. 

36.4. The Claimant will seek a declaration to this effect and will give credit for the 

settlement sum of £34,033.90 as against the sums claimed below.  

 

Part B1: The Break Costs Statements  

37. Paragraphs 16, 19, 20, 26,29-31 and 34 above are repeated: 

37.1. On 1 March 2011, the Bank (DS) stated that the Alleged Break Costs on the 

TBLs were £451,949. 

37.2. On 3 August 2011, the Bank (DS) stated that the Alleged Break Costs were 

“prohibitive" 

37.3. On 9 August 2011, the Bank (DS) stated that the Alleged Break Costs on the 

TBLs were £619,322. 

37.4. On 7 January 2014, NAB (PC) stated that the Alleged Break Costs were 

£390,781.  

37.5. On 27 June 2014, NAB (PC) stated that the Alleged Break Costs were 

£306,244.  

37.6. Between 11 December 2013 and 3 October 2014, NAB stated that the Alleged 

Break Costs were the amounts set out in paragraph 34 above on the relevant 

Payment Dates.  

In each case, the Alleged Break Cost stated by DS is likely to have been provided to 

DS by MM or another NAB Employee.  

38. For the reasons pleaded in paragraphs 17-20 of the MPOC, the Break Costs 

Statements were false. 

 

Part C1: Reliance (Break Costs)  

39. In reliance on the false Break Costs Statements, the Claimant: 
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39.1. decided not to terminate the TBLs on 1 March 2011 and continued to make 

Fixed Rate payments to the Bank under the TBLs from then until the relevant 

Payment Date for each TBL stated in paragraph 34 above; and 

39.2. paid the Alleged Break Costs of £322,645 as stated in paragraph 34 above. 

40. If it had not been for the false Break Cost Statement made on 1 March 2011, the 

Claimant would have refinanced the TBLs by entering into a variable rate loan with 

the same margin (over LIBOR) and the same remaining term as the TBLs. 

 

Part D1 Claimant’s claims (Break Costs) 

41. For the reasons stated in paragraph 22 of the MPOC, the Bank and NAB are liable to 

the Claimant in deceit for the false Break Cost Statements. On the basis there stated, 

the Bank and NAB:  

41.1. made the Break Cost Statements to the Claimant, and/or authorised the making 

of the Break Cost Statements and/or permitted them to be made and/or did not 

intervene to prevent them being made; 

41.2. knew that the Break Costs Statements were untrue, and/or did not honestly 

believe them to be true and/or were reckless as to their truth;  

41.3. knew and intended that the Claimant would act on the false Break Cost 

Statements, by deciding either to maintain its payments under the TBLs or to 

pay the Alleged Break Cost.  

42. For the reasons set out in paragraphs 23-24 of the MPOC, the Bank and NAB are 

liable to the Claimant in tort (negligent misstatement) for the false Break Cost 

Statements. On the basis there stated: 

42.1. The Bank and NAB owed the Claimant a duty to use reasonable care and skill 

when providing information to the Claimant (as described in paragraphs 16, 19, 

20, 26, 29-31 and 34 above) about the amount of the Break Cost payable. 

42.2. In making false Break Cost Statements (by DS, who is likely to have been 

provided with that information by NAB Employees, and PC) to the Claimant, 

and/or (by the senior Bank Employees referred to in paragraph 22.7 of the 

MPOC and by the NAB Employees referred to in paragraph 22.11 of the 
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MPOC) causing or permitting such statements to be made or failing to prevent 

them being made, the Bank and NAB acted negligently and in breach of the 

duty of care owed by the Bank and NAB to the Claimant. 

43. For the reasons stated in paragraphs 26-27 of the MPOC, the Claimant is entitled to 

claim £322,645 as a mistaken payment. NAB has been unjustly enriched by that 

payment. 

44. Paragraph 23 above is repeated: 

44.1. For the reasons stated in paragraphs 28-31 of the MPOC, the Bank is liable to 

the Claimant for breach of the implied term of the TBL up to January 2013. The 

Bank acted in breach of the implied term on each occasion when it quoted or 

charged the Claimant the Alleged Break Cost.   

44.2. For the same reasons stated in paragraphs 28-31 of the MPOC (but as applied to 

NAB), NAB (as counterparty to the TBLs from January 2013) is liable to the 

Claimant for breach of the implied term of the TBL. NAB acted in breach of the 

implied term on each occasion when it quoted or charged the Claimant the 

Alleged Break Cost.  

 

Part E1 Loss (Break Costs) 

45. The Claimant’s loss arising from its reliance on the false Break Costs Statement 

and/or as a result of breach of the implied term is: 

45.1. the difference between interest paid by the Claimant at the Fixed Rate under the 

TBLs and the interest the Claimant would have paid under a variable rate 

(LIBOR) loan from 1 March 2011 to the relevant Payment Dates (£556,704); 

45.2. the Alleged Break Cost paid by the Claimant (£322,645); 

45.3. consequential losses (to be assessed) suffered as a result of the Claimant being 

forced to sell the Properties (including loss of rental income).  

46. The Claimant is entitled to claim, and will claim, interest pursuant to s.35A of the 

Senior Courts Act 1981. 
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Part B2: The Fixed Rate Statements 

47. Paragraph 9 above is repeated. The Bank and NAB represented to the Claimant that 

the Fixed Rate was a market rate and was not set by the Bank 

48. For the reasons pleaded in paragraph 39 of the MPOC, the Fixed Rate Statements 

were false. 

 

Part C2: Reliance (Fixed Rate) 

49. In reliance on the false Fixed Rate Statements, the Claimant: 

49.1. entered into the TBLs at an inflated Fixed Rate which included the undisclosed 

basis points and made Fixed Rate payments under the TBLs until the relevant 

Payment Date for each TBL set out at paragraph 34 above;  

49.2. paid the Alleged Break Costs of £322,645 to NAB on the relevant Payment 

Date for each TBL set out in paragraph 34 above (which were higher than the 

Alleged Break Costs which the Claimant would have paid had the Fixed Rate 

been the Market Rate). 

50. If the Claimant had known that the Fixed Rates were not market rates and included 

hidden additional basis points, the Claimant would not have entered into the TBLs on 

the terms that it did and would instead have entered into variable rate loans (LIBOR) 

on the dates it entered into the TBLs. 

 

Part D2 Claimant’s claims (Fixed Rate) 

51. For the reasons stated in paragraph 41 of the MPOC, the Bank and NAB are liable to 

the Claimant in deceit for the false Fixed Rate Statements. On the basis there stated, 

the Bank and NAB:  

51.1. knew that the Fixed Rate Statements were untrue, and/or did not honestly 

believe them to be true and/or were reckless as to their truth;  

51.2. knew and intended that the Claimant would act on the false Fixed Rate 

Statements, by deciding to enter into the FRL on the terms that it did.  

52. For the reasons stated in paragraphs 42-44 of the MPOC, the Bank and NAB are 
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liable to the Claimant in tort (negligent misstatement) or under section 2(1) of the 

Misrepresentation Act 1967 for the false Fixed Rate Statements. On the basis there 

stated: 

52.1. The Bank and NAB owed the Claimant a duty to use reasonable care and skill 

when providing information to the Claimant (as described in paragraph 9 

above) about the Fixed Rate. 

52.2. In making false Fixed Rate Statements, the Bank and NAB acted negligently 

and in breach of the duty of care owed by the Bank and NAB to the Claimant.  

52.3. The Bank and NAB did not have reasonable grounds to believe that the Fixed 

Rate Statements were true.  

 

Part E2 Loss (Fixed Rate) 

53. The Claimant’s loss arising from its reliance on the false Fixed Rate Statement is all 

the loss arising from its entry into TBLs, comprised of: 

53.1. the difference between the interest paid by the Claimant at the Fixed Rate under 

the TBLs and the interest the Claimant would have paid under a variable rate 

(LIBOR) loan with the same profile from inception of each of the TBLs to the 

relevant Payment Date £969,768); 

53.2. the Alleged Break Cost paid by the Claimant (£322,645);  

54. Further, the Claimant will claim the losses referred to in paragraph 45.3 above as 

consequential losses arising from its entry into the TBLs.  

55. The Claimant is entitled to claim, and will claim, interest pursuant to s.35A of the 

Senior Courts Act 1981.  

AND the Claimant claims against the Defendants  

 

In relation to the Break Costs Statements 

 

(1) Damages as pleaded above on the basis of deceit or negligent misstatement; 

alternatively on the basis of breach of contract; 
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(2) £322,645 as money paid by mistake and/or as money by which NAB has been 

unjustly enriched; 

 

(3) Rescission of the settlement agreement in relation to TBLIFX09870 

 

In relation to the Fixed Rate Statements 

 

(4) Damages as pleaded above on the basis of deceit or negligent misstatement or 

under the Misrepresentation Act 1967 

And 

 

(5) Interest on the sums claimed as set out in paragraphs 46 and 55 above. 

 

 

Andrew Onslow QC 

Lisa Lacob 

 

STATEMENT OF TRUTH 

The Claimant believes that the facts stated in these Particulars of Claim are true. I am duly 

authorised by the Claimant to sign this statement. 

Full name: Mr Garbhan Colla Oisin Shanks 

Signed:  

 

Position or office held at Michelmores LLP: Partner 

Date: 1 May 2019 


